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Who I Am
• Grew up on a beef cattle 

farm in Shelbyville, Illinois
– Advanced degrees in 

animal science
• Past-Chair of the ABA, 

General Practice, Solo & 
Small Firm Division’s 
Agriculture Law 
Committee

• Client bases ranges from 
farmers, food 
entrepreneurs to small to  
mid-size agri-businesses
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Employment Classifications

Employer Employee Independent 
Contractor



Employer

A farm can have more than 1 employer

Immediate family members of a farm employer are 
not necessarily “employees”

Courts look at day-to-day operations
•Financial stake
•Decision-making authority
•Responsibility for the daily operation of farm business



Employee
• Under the Fair 

Labor Standards Act
– “employ” means to 

“suffer or permit to 
work”

– “employee” is an 
“individual 
employed by an 
employer”



Independent Contractor
• Workers who are not an employee
• To determine whether someone is an 

employee or independent contractor, as a 
general rule, look at Control:
– When they work
– How they work
– How they do the work
– Where they work



“Unpaid” Labor

Internships

Apprenticeships

Volunteer Farm Labor



Internships
In order to be classified as a “trainee”, must satisfy the 6 
Factor Test by U.S. Department of Labor:
• Training is similar to that which would be given in a vocational school;
• Training is for the benefit of the trainee;
• Trainees do not displace regular employees and work under close 

observation;
• Employer who provides training derives no immediate advantage;
• Trainees are not necessarily entitled to a job at the completion of 

training; and
• Employer and trainee both understand that the trainee is not entitled 

to wages



Internships

If interns are classified 
as employees, then 

farmers need to 
comply with minimum 

wage and overtime 
requirements unless 
an exemption applies



Apprenticeships
Former apprenticeship 
programs are governed by 
the National Apprenticeship 
Act (“NAA”)

• Must meet requirements of NAA
• Registered apprenticeship 

program 
• Only available in certain 

occupations (e.g., farmer, farm 
worker, farm equipment 
mechanic, agriculture service 
worker)



Volunteer Farm Labor

Under FLSA, the definition 
of “employ” excludes 

those who work without 
promise or expectation of 

compensation, but for 
his/her personal purpose 

or pleasure, worked in 
activities carried on by 

others 



Volunteer Farm Labor

However, FLSA defines a 
volunteer as “an individual who 
performs service for a public 
agency for civic, charitable, or 
humanitarian reasons, without 
promise, expectation or receipt 
of compensation for services 
rendered” 29 CFR 553.101

• This excludes for-profit business and 
volunteering in return for in-kind 
compensation



Volunteer Farm Labor

• Formal Worker 
Shares

• WWOOFers / 
Travel-Based 
Volunteers

• Informal Worker 
Shares

• Casual Volunteers

There are 
generally 4 

types of 
compensated 

farm 
volunteers:



Volunteer Farm Labor

So what’s the problem with 
compensated farm 

volunteers?  

Potential issues that may 
arise:
•Minimum wage
•Workers compensation
• Insuring against the volunteer injury 
•Taxation 
•Accounting of in-kind compensation



Volunteer Farm Labor
Volunteer vs. Employee 
Determination
• Is the volunteer working in 

expectation of compensation?
• Is the volunteer displacing 

employees?
• Does the volunteer grant the 

business a competitive 
advantage?

• Is the farm exempt from federal 
minimum wage anyway?  (i.e., the 
500 man-day rule)



Hiring Practices

Best Practices

Interviewing

Giving an Offer

Rejections



Best Practices

Be consistent

• Helps prevent discrimination claims

Use a formal written 
application  

• Reviewed by an attorney

Use a formal job description 
listing competencies required 
for the job 



Interviewing

Validate their 
credentials

Don’t ask age or 
health related 
questions
• Can ask “is there 

anything that would 
prevent you from 
lifting a 50 lb bag of 
feed?” or “drive a 
tractor?”

Good idea to 
check 

references

Have a handful 
of basic 

questions that 
you consistency 

ask 



Giving an Offer
Might be helpful for farmers to have an attorney review form offer 
letter

Some things to include:

• Start date
• Pay and increment in which is it calculated 
• Hourly vs. Salary 

• Frequency of payment
• Weekly, bi-weekly, monthly 

• Working hours
• Direct supervisor
• At-Will employment language



Rejections

• Don’t skip this step even 
though it takes time to send a 
letter – it builds good will 

• Do not be specific for the 
reasons for not hiring him or 
her
– “thank you for your interest”
– “unfortunately at this time you 

have not been selected but we 
appreciate your interest and 
wish you the best”



Labor Law
Minimum Wage

Overtime

Child Labor

Farm Family Exemptions

Family Medical Leave Act



Minimum Wage

Adults
• Federal $7.25 per hour
• Illinois $8.25 per hour

Youth Minimum Wage
• Federal (age 20 and under) for 

first 90 days at $4.25 Federal 
• Illinois (under age 18) $7.75 

per hour



Overtime

Unless an exemption 
applies, federal law 
requires employers 
to pay overtime to 

employees who work 
more than 40 hours 
within a workweek



Child Labor

For children 
working on a farm 
owned or operated 
by parents

• Children may do any job 
(including those defined 
as “hazardous”)



Child Labor

For children working 
on farms NOT 

owned by parents

•16 and 17 year olds
•Can do any type of job during school hours

•14 and 15 year olds
•May not work during school hours on school days
•Cannot do “hazardous” jobs as defined by DOL

•12 and 13 year olds
•May only work on farms if their parents are employed and 

parents give written consent and no “hazardous” jobs
•11 years old and younger
•Cannot work



Farm Family Exemptions

Under FLSA, there are 
3 major exemptions 
to minimum wage 
and overtime laws:

• 500 Man-Day
•Hand Harvest Laborer 
•Agriculture Overtime 

Exemption (broad)



Farm Family Exemptions
500 Man-Day Minimum Wage and Overtime 
Exemption
• Farm employers that used 500 or fewer man-days in each 

calendar quarter in preceding year 
• Employees must be doing agricultural work
• Farmer must keep records to prove this exemption 
• A “man day” is any day when any employee performs one 

hour or more of agricultural work
• Work performed by the farmer or farmer’s immediate 

family doesn’t count



Farm Family Exemptions

Hand Harvest Laborer 
Minimum Wage and 
Overtime Exemption 
applies if the local hand 
harvest laborer 

• Commutes daily from permanent 
residence

• Paid on a piece-rate basis
• Engaged in agriculture less than 

13 weeks during preceding 
calendar year 



Family Medical Leave Act

When does it 
apply?
• Eligible Employee
• Who works for an 

Eligible Employer
• Who experiences 

an Eligible Event



Family Medical Leave Act

Eligible Employer
• Employees at least 

50 employees
• This includes full-

time, part-time and 
seasonal 

• Those employees 
must be employed 
for at least 20 weeks



Family Medical Leave Act

Eligible Employee

• Have worked at least 1250 hours 
in the last year (i.e., 24+ hours a 
week average)

• Worked for at least 12 months

Burden is on the employer 
to show the hours that the 
employee worked



Family Medical Leave Act

Eligible Event
• Birth of a child
• Placement of a child 

for adoption
• The need to provide 

care of a 
spouse/parent/child 
who has a serious 
health condition 



Family Medical Leave Act

If there is an Eligible 
Employee, with an Eligible 
Employer and an Eligible 
Event then the employee is 
entitled to 

• 12 weeks leave during any 12 month 
period

• Must be restored to an equivalent 
position with equivalent benefits, pay, 
and terms



Employment Handbook



Employment Handbooks

Employment handbooks help give employees clear 
expectations and helps build a written record

• Faster orientation of employees to farm culture;
• Management of employee expectations and minimization of 

misunderstandings;
• More cohesive culture; and, 
• More satisfied and productive employees.

It too minimizes farm liability for a disgruntled current or 
former employee and aids in compliance with legal 
requirements



Employee Handbooks
What Must Be Covered
• At Will Employment Disclaimer
• Equal Opportunity and Nondiscrimination Policy
• Prohibition of Workplace Harassment
• Family Medical Leave Act language (if applicable 

employer)
• Uniform Services Employment and Reemployment Act
• Consolidated Omnibus Budget Reconciliation Act 

(“COBRA”)
• Limitations on Overtime



Employee Handbooks

Agriculture Specific 
Considerations for 
Employee Handbook
• Child Labor Issues
• Safety and Economic 

Conflicts
• Animal handling techniques
• Farm Vehicles



Firing Practices



Firing Practices

• If you think you’re 
going to terminate an 
employee then you 
need to document 
what is going wrong
– Document any 

disciplinary 
conversations and 
steps to correct



Firing Practices

If they are being fired for 
cause then they aren’t 
eligible for unemployment 
but it has the potential for 
triggering a wrongful 
dismissal suit

• Therefore, you shouldn’t give 
them any reasons

• “Your services are no longer 
required.”



Please Stay in Touch
cari@rinckerlaw.com
www.rinckerlaw.com

Illinois Office:
301 N. Neil Street, Suite 400
Champaign, IL 61820
(217) 531-2179

Twitter:  @CariRincker @RinckerLaw
www.facebook.com/rinckerlaw
http://www.linkedin.com/in/caririncker
Snapchat + Periscope:  CariRincker
IG:  @CariRincker + @RinckerLaw
YouTube:  /CariRincker

mailto:cari@rinckerlaw.com
http://www.rinckerlaw.com/
http://www.facebook.com/rinckerlaw
http://www.linkedin.com/in/caririncker
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